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ABSTRACT Vass_lInstitute Of Americas Studies, Hanoi, Vietnam

Anti-dumping disputes are types of trade disputes in international trade. There are more and more countries actively
conducting anti-dumping investigations on imported goods, including Vietnam’s export goods. Many decisions taken
by the Authorities have not received the approval of the involved parties. As a result, disputes over anti-dumping
investigations happen. The settlement of anti-dumping disputes has become a necessity for parties to protect their
legitimate rights and interests. This prompted the establishment of a dispute settlement body between member
countries of the WTO including disputes related to anti-dumping matters. The objectives of this article are to analyze
the mechanism of anti-dumping dispute settlement under WTO regulations; use case studies of anti-dumping dispute
settlement of WTO to evaluate the role of WTO in anti-dumping dispute settlement mechanism in general; and most
importantly, review the effectiveness of Vietnam’s participation as a complainant, respondent, or a third party.
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INTRODUCTION

Participating in the process of trade liberalization and
international economic integration, many countries
have to commit to removing or reducing non-tariff
barriers. This has created a more open and favorable
legal corridor for imported goods to have the
opportunity to easily compete with domestic goods.
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The fact that imported goods have flooded the import
market and are still dumped has created pressure on
output for the same or similar goods produced in the
importing country's market, profits, and jobs, even
causing damage to the domestic industry producing
similar products and goods. Faced with that situation,
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many countries have had to issue anti-dumping laws to
protect their domestic production against imported
goods. The introduction of anti-dumping legislation is
an inevitable need to protect domestic production
from the unfair competition of foreign goods imported
at dumped prices in the importing country's market.
The WTO Anti-Dumping Agreement was created to
create a legal framework for member countries to
comply with and settle anti-dumping-related disputes
between member countries. The WTO Anti-Dumping
Agreement is compulsory for all member countries. In
other words, each WTO member country has the right
to enact and apply its own anti-dumping legislation but
must fully comply with the mandatory provisions on
the content and procedures in the Agreement. the
WTO's ADA regulation.

LITERATURE REVIEW

The settlement of commercial disputes in general and
anti-dumping in particular has now received the
attention of many researchers. Accordingly, in addition
to dispute settlement mechanisms according to the
laws of the importing country, trade disputes,
including those about anti-dumping lawsuits, are
brought to settlement under the WTO's mechanism.
World Trade Organization WTO. Ernst-Ulrich
Petersmann Kluwer (1997) discusses the need to
establish a common mechanism for the settlement of
international commercial disputes through the
comparative legal study of international and regional
law and the practice of dispute settlement including
anti-dumping dispute settlement issues. According to
Louise Johannesson and Petros C. Mavroidis (2017) ,
the WTO's dispute settlement system was still a judicial
regime that requires a single comprehensive third
party, a means of promoting peaceful settlement, and
members have shown no sign of needing to abandon
the mechanism. The WTO continued to be the
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privileged forum for the resolution of international
trade disputes. Peter van den Bossche (2017) analyzed
the WTO dispute settlement system and its basic
principles applied to specific dispute settlement. The
author also pointed out the challenges that the WTO
dispute settlement mechanism was facing. Chad P.
Bown (2004) , provided a first-of-its-kind empirical
investigation into trade practices and cases of WTO
dispute settlement on complaints about the US trade
remedies imposed between 1992 and 2003. The author
argued that, if foreign industry was negatively
affected, there was a potential for retaliation directly
through an investigation and its reciprocal anti-
dumping measure, without any further submission to
the WTO.

However, all of the above studies have not provided
specific analyzes on the WTO's anti-dumping dispute
settlement mechanism, especially, the fact that this
dispute settlement mechanism of the WTO is currently
under crisis. The suspension of operation due to any
reasons has not been analyzed by the above authors.
Furthermore, the assessment of regulation on
imposing anti-dumping measures under Vietnam Laws
has not been discussed. Therefore, this article focuses
on studying the role of the WTO in settling anti-
dumping disputes in international trade is very
important in the current integration process. This
article is to analyze the mechanism of anti-dumping
dispute settlement under WTO regulations; using case
studies of anti-dumping dispute settlement of WTO to
evaluate the role of WTO in anti-dumping dispute
settlement mechanism in general; how this mechanism
works under the Appellate Body Crisis; and most
importantly, review the effectiveness of Vietnam’s
participation as a complainant, respondent, or a third
party. It will not only help Vietnam to get knowledge of
the multilateral trading system better but also help
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Vietnam gain more experience in the process of
dispute settlement at the WTO.

Objectives of anti-dumping dispute settlement under
the WTO regulations

The fundamental objective of the dispute settlement
mechanism of the WTO is to achieve a positive and
effective solution to the disputes among WTO
members (Members). This mechanism provides
multilateral dispute settlement procedures instead of
the unilateral actions of Members in international
trade.

The legal framework of the WTO anti-dumping dispute
settlement applies in consultation and dispute
settlement procedures are regulated in Article 17 of the
Anti-dumping Agreement (ADA). According to Article
17.3, “if any Member considers that any benefit
accruing to it, directly or indirectly, under this
Agreement is being nullified or impaired, or that the
achievement of any objective is being impeded, by
another Member or Members, it may, to reach a
mutually satisfactory resolution of the matter, request
in writing consultations with the Member or Members
in question. Each Member shall afford sympathetic
consideration to any request from another Member for
consultation” .

The dispute settlement procedure of the WTO consists
of three main stages: (i) consultation; (ii) panel and
appellate; and (iii) implementation. The WTO anti-
dumping dispute settlement is implemented by
different agencies with separate functions to ensure
the independence of investigation and decision-
making. The Panel, the Appellate Body (AB), and the
Dispute Settlement Body (DSB) are responsible for
administering the entire dispute settlement system
among WTO members, in which DSB plays the principal
role.
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The aim of the WTO dispute settlement system is
regulated in Article 3.2 of the DSU states: The dispute
settlement system of the WTO is a central element in
providing security and predictability to the multilateral
trading system. It preserves the rights and obligations
of Members under the involved Agreements and
clarifies the current provisions of those agreements by
customary rules of interpretation of international
public law. Recommendations and rulings of DSB
cannot add to or diminish the rights and obligations
provided in the involved Agreements. Article 3.7 of
DSU states: The dispute settlement mechanism aims to
secure a positive solution to a dispute. A mutually
acceptable solution for the parties to solve a dispute
consistent with the involved Agreements is preferred.
The WTO Members have explicitly recognized that the
prompt settlement of disputes arising under the
covered agreements “is essential to the effective
functioning of the WTO and the maintenance of a
proper balance between the rights and obligations of
Members” .

Furthermore, the purpose of the dispute settlement
system is for Members to reach a mutually satisfactory
solution rather than through unilateral actions. Article
23.1 of DSU states: When Members seek the redress of
a violation of obligations or other nullification or
impairment of benefits under the covered agreements
or an impediment to the attainment of any objective of
the covered agreement, they shall have recourse to,
and abide by, the rules and procedures of this
Understanding .

Mechanism of anti-dumping dispute settlement at
WTO

Disputes are initiated through a formal request for
consultations, whereby the complaining Member
invites the Member whose measures are being
challenged to discuss the disputed matter, to resolve it
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without recourse to further litigation. These requests
are circulated to all WTO members. DSU expresses a
clear preference for mutually agreed solutions to the
Members reached through negotiations, rather than
solutions resulting from adjudication. According to
Article 3.7, a dispute settlement case must start with
consultations between the Members of DSU to reach
mutually agreed solutions. Resolving disputes through
consultations is more affordable and satisfactory for
long-term trade relations with the other Members of
the dispute than adjudication by a Panel. However, if
no solution is reached, the complainant may request
the establishment of a panel to adjudicate the dispute.
After hearing the parties, the panel makes an objective
assessment of the complainant’s claim and issues its
decision in a report. If the report is appealed, the
dispute will go to appellate proceedings .

At the request of the complainant, DSB shall establish
a Council to consider the dispute based on: (i) a written
statement of the Member making the request
indicating how a benefit accruing to it, directly or
indirectly, under this Agreement has been nullified or
impaired, or that the achieving of the objectives of the
Agreement is being impeded, and (ii) the facts made
available in conformity with appropriate domestic
procedures to the authorities of the importing
Member.

In addition, in the assessment of the facts of the
matter, the Panel shall determine the authorities’
establishment of the facts was proper and whether the
evaluation of their evidence of those facts was
unbiased and objective . If their establishment of the
facts is unbiased and objective, though the panel might
have reached a different conclusion, the assessment
process shall not be overturned. The panel shall
interpret the relevant provisions of the ADA by
customary rules in the interpretation of public

Volume 05 Issue 08-2023

international law . When the panel considers that the
provisions of the ADA can be interpreted in at least two
acceptable ways, it shall confirm that the measure of
the competent authority conforms with the ADA if it
rests upon one of those permissible interpretations.

The parties may appeal the legal issues of the Panel
Report (appellate request) to the WTO Appellate Body
(AB)in writing. The Appellate Body's final decision may
uphold, amend or remove the Panel's legal issues and
findings, and will be submitted to the DSB for
adoption. During the implementation phase, the
recommendations and rulings of the DSB are binding
and enforceable. In all of the above stages, the
decisions of the DSB are adopted by veto consensus,
whereby a decision is not adopted only when all DSB
members vote against it.

Jurisdiction of the WTO dispute settlement system

Dispute settlement over the approval of a price
undertakings measure

A dispute over the approval of a price undertakings
measure is regulated in Article 17.4 of the ADA, but the
legal basis cited in disputes over the approval of a price
undertakings measure is regulated in Article 8 of the
ADA and other relevant provisions. According to
Article 8 (ADA), “Proceedings may be suspended or
terminated without the imposition of provisional
measures or anti-dumping duties upon receipt of
satisfactory voluntary undertakings from any exporter
to revise its prices or to cease exports to the area in
question at dumped prices so that the authorities are
satisfied that the injurious effect of the dumping is
eliminated”. The disputes of this measure are rare
because this is a voluntary action by the exporter, they
have to carefully consider the price they can offer to
commit to eliminating the possibility of dumping.
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Moreover, this measure needs to get the approval of
the Authorities to come into effect.

Disputes over-application of provisional measures

Provisional measures are regulated in Article 7 of the
ADA. Accordingly, WTO shall settle the disputes of the
following provisional measures: Provisional duty; a
security deposit (bond) - equal to the amount of the
anti-dumping duty provisionally estimated and not
greater than the provisionally estimated dumping
margin. While this is not the most common type of anti-
dumping dispute, in some cases WTO members still
choose this to initiate for several reasons: First, the
plaintiff wants to pressure the defendant in the anti-
dumping investigation to see their willingness for
further lawsuits; Second, the final decision of the anti-
dumping investigation may not have any anti-dumping
duty imposition. Therefore, the plaintiff can take this
advantage as soon as possible to initiate a lawsuit for
the application of provisional measures without
waiting until the official decision to impose an anti-
dumping duty.

Dispute over a member's lawfulness with the content
of the ADA

Article 18.4 of the ADA stipulates that WTO members
are obliged to “...not later than the date of entry into
force of the WTO Agreement for it, the conformity of
its laws, regulations and administrative procedures
with the provisions of this Agreement as they may
apply for the Member in question... ”. However, the
provisions of the Member countries’ legal systems are
not always consistent with the content of the ADA.
Due to this problem, sometimes there have several
legal arguments taking place among Members
involving the consistent contents of the ADA
provisions. To settle this type of dispute, there may
have an initiation of a lawsuit against DSB. Although
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this is also not the most common type of anti-dumping
dispute, in some cases, WTO members still choose this
measure because of the winning possibility of the
complainant. The evidence they have will help them to
prove that having a Member's non-compliance with
the content of the ADA. Therefore, the plaintiff has
opportunities to persuade the Dispute Settlement
Body to issue decisions in their favor.

According to the statistic of the WTO from 01 January
1995 to 31 December 2020, WTO members referred 598
disputes to the Dispute Settlement Body, in which 134
anti-dumping disputes. The first case was the dispute
between the United States and Mexico (DS49) with
the request for consultations requested on 01 July 1996
regarding the US anti-dumping investigation of
fresh/chilled tomatoes from Mexico. The latest case,
was the dispute DS598 on 16 December 2020,
regarding Australia’s requested consultations with
China regarding certain measures imposing anti-
dumping duties and countervailing duties on barley
imported from Australia.

The role of Vietnam in the WTO anti-dumping dispute
settlement

On January 11, 2007, Vietnam officially became the
150th member of the WTO and also accepted the status
of being a developing country and being treated as a
non-market economy. Since Vietnam has had full rights
and obligations and enjoyed special and differential
treatment for developing members in dispute
settlement at the WTO to protect legitimate interests.
By the end of November 2021, there were 41 disputes
at WTO involving Vietnam, in which Vietnam plays the
role as a complainant 5 cases (in which 4 cases involved
in anti-dumping files), as arespondent o case(s), and as
a third party 36 case(s) (WTO, 2021).
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DS404 was the first anti-dumping dispute filed by
Vietnam and also was the dispute with the US relating
to Vietnam's frozen shrimp at the WTO in 2003. On 1
February 2010, Vietnam requested consultations with
the United States concerning several anti-dumping
measures on certain frozen warm-water shrimp from
Vietnam. In addition to several administrative and new
shipper reviews, the request for consultations
concerns several United States laws, regulations,
administrative proceedings, and practices, including
the “zeroing” method.

In resolving the request for consultation on the issue
that the United States used the “zeroing” method in
calculating the dumping margin for Vietnam’s shrimp
products (DS294), DSB has decided that the “zeroing”
method DOC used in anti-dumping investigations was
inconsistent with Article 2.4.2 of DSB and Article 9.2 of
ADA.

When the Panel's decision was adopted on September
2, 201, however, the United States delayed
implementation. Since the dispute could not be
resolved during the consultation period, on January 17,
2013, the DS429 case was established when Vietnam
submitted an application to the DSB requesting the
establishment of a Panel. The United States
implemented the DSB's decision during the period of
consultation. Also, a legal fact occurred when the US
officially abolished the use of zeroing method not only
in the investigation stages but also in the review
process of anti-dumping duty. This decision, however,
was only valid for the anti-dumping decisions of DOC
since April 16, 2012. Therefore, the DS404 and DS429
cases still needed to settle the WTO.

Although the WTO officially announced to terminate
the case until 22 July 2016, based on the decision made
by the two sides on 18 July 2016, after the two parties
informed the DSB that the two sides had reached a
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mutually agreed solution, and Vietnam withdrew the
request, this is remarked as the first successful dispute
sue of Vietnam against the decisions of the US in the
anti-dumping investigations at the WTO.

How can Vietnam successfully participate in the WTO
anti-dumping dispute settlement mechanisms?

These several recommendations can be given for
Vietnam in anti-dumping dispute settlement in the
WTO:

Firstly, continue to improve institutions on the role of
associations and non-governmental organizations in
giving effective directions to help Vietnamese
exporting enterprises avoid anti-dumping cases.

Secondly, on capacity building for early warning
system: The early warning system will help the
Government in general and enterprises in particular to
(i) identify early threats/risks of anti-dumping
investigations to apply anti-dumping measures to
exports before official petitions from foreign
manufacturing industries; (ii) Vietnamese enterprises
will have well-prepared conditions to readjust their
manufacture and export activities to eliminate threats
and actively respond to anti-dumping investigations
from importing countries.

Thirdly, take advantage of support from the Advisory
Centre on WTO Law. This is an effective support
channel for Vietnam in anti-dumping dispute
settlement at the WTO. Advisory Centre on WTO Law
(ACWL) is an independent organization of the WTO
established in 2001 under the provisions of the
Agreement establishing the WTO Legal Advisory
Center. The purpose of the ACWL is to provide
developing countries with the necessary legal capacity
to participate more fully in the WTO dispute settlement
system and to enhance the credibility of the WTO
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dispute settlement system. ACWL provides effective
legal aid based on WTO law. The ACWL's legal services
are considered to be very effective for developing
countries to reduce the costs of litigation and
especially to encourage them to refer their dispute to
the WTO dispute settlement body.

Vietnam became a member of ACWL on September 25,
2009. As a WTO member, Vietnam can fully take
advantage of ACWL to settle anti-dumping disputes
with the other WTO members. Currently, Vietnam
mainly exploits ACWL's free legal advice service but
has not used the legal support service for the process
of participating in dispute settlement at the WTO. It is
possible that in anti-dumping disputes at the WTO,
Vietnam participates as a plaintiff, and a third party,
with support from hired foreign lawyers. Therefore,
the services of ACWL have not been yet used by
Vietnam. However, this still will be an effective legal
support mechanism when Vietnam joins in the anti-
dumping dispute at WTO as a defendant.

CONCLUSION

Anti-dumping disputes are among the most common
types of disputes settled at the WTO. The number of
cases resolved by the WTO has shown that this is one
of the effective anti-dumping dispute settlement
mechanisms that many countries choose, including
Vietnam. DS404 and DS429 cases have indicated the
attitude of proactive preparation and active
participation from Vietnam is the most important
factor in resolving disputes. This also emphasizes the
need to create and complete an appropriate legal
corridor for the association and coordination between
Vietnamese enterprises and the active participation of
business associations. Besides, to use effectively the
WTO dispute settlement mechanism to protect
manufacturers as well as exporting enterprises, it is
very important for Vietnam to actively follow all the
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dispute settlement procedures of the WTO and take
advantage of every opportunity by international law.

REFERENCES

1. Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade
1994.

2. Bown, Chad, P. “Trade Remedies and WTO

Dispute Settlement: Why Are So Few
Challenged?” The University of Chicago Press.
The Journal of Legal Studies Vol. 34, No. 2 (June
2005).

3. Bossche, Peter, V. The Law and Policy of the
World Trade Organization: Text, Cases, and
Materials 4th Edition (Cambridge University
Press, 2017) 4th edition. ISBN-10: 1316610527

4. DSU - Article 23 (Jurisprudence).

5. https://[www.wto.org/english/res_e/publicatio
ns_e/ai17_e/dsu_art23_jur.pdf
6. Glauber, W. Joseph; David Laborde and Marie

Parent, “The WTO Dispute Settlement
procedure is on the verge of crisis.”
International Food Policy Research Institute
(2019), http://www.ifpri.org/blog/wto-dispute-
settlement-procedure-verge-crisis.

7. Johannesson, Louise; Petros C. Mavroidis, “The
WTO Dispute Settlement System 1995-2016: A
Data Set and Its Descriptive Statistics.” Journal
of World Trade Vol. 51Issue 3 (2017).

8. Petersmann, Ernst-Ulrich. The GATT/WTO
Dispute Settlement System: International Law,
International Organizations and Dispute
Settlement (The Hague, Boston, London:
Graham Trotman Limited, 1997).

9. Prompt Settlement of Disputes — Article 3.3 of
the DSU.

10. https://[www.wto.org/english/Tratop_e/dispu_
e/repertory_e/p4a_e.htm

61


https://doi.org/10.37547/tajpslc/Volume05Issue03-01
https://scholar.google.co.in/scholar?q=PROTECTION%20OF%20HUMAN%20HONOUR%20AND%20DIGNITY%20IN%20SOCIAL%20NETWORKS:%20PROBLEMS%20AND%20POSSIBLE%20SOLUTIONS
https://www.mendeley.com/search/?page=1&query=ENSURING%20CITIZENS’%20ACCESS%20TO%20THE%20BUDGET%20AS%20AN%20EFFICIENT%20MEANS%20OF%20COMMUNICATION%20WITH%20THE%20STATE

The American Journal of Political Science Law and Criminology

(ISSN -2693-0803)

VOLUME 05 ISSUE 08 PAGES: 55-62

SJIF IMPACT FACTOR (2020: 5. 453) (2021: 5. 952) (2022: 6. 215) (2023: 7. 304)

OCLC - 1176274523

s Crossref d) p3d Google S WorldCat' g WYTANINANAY

1.

12.

13.

14.

15.

16.

17.

18.

Terence, Stewart, P. “WTO Dispute Settlement
- With Appellate Body Currently Non-
Operational, AB Secretariat Personnel Have
Been Shifted to Other Divisions.” (2020),
https://www.wita.org/blogs/wto-dispute-
settlement-with-appellate-body-currently-non-
operational-ab-secretariat-personnel-have-
been-shifted-to-other-divisions/

Tirkey, Aarshi. The WTO Dispute Settlement
System: An Analysis of India’s Experience and
Current Reform Proposals. (Observer Research
Foundation, 2019), ISBN: 978-93-89094-71-8.
Vietnam and the WTO. 2021.
https://www.wto.org/english/thewto_e/count
ries_e/vietnam_e.htm

White House, "Remarks by President Trump at
2018 White House Business Session with
Governors" (26 February 2018) [White House,
"2018 White House Business Session"], online:
<www.whitehouse. gov/briefings
statements/remarks-presidenttrump-2018-
white-house business-session-governors/>;
"Trump Threatens to Pull U.S. Out of WTO |
Doesn't Shope Up (29 August 2018), online
Bloomberg wWww.
loomberg.com/news/articles/2018-08-
oo/trump-oyshe-willpulluaouk wto-il-they-
dont-shope-up>.

WTO (2012), DS294: United States — Laws,
Regulations, and Methodology for Calculating
Dumping Margins (Zeroing).

WTO (2012), DS429: United States — Anti-
Dumping Measures on Certain Shrimp from
Viet Nam.

WTO, DS404: United States — Anti-dumping
Measures on Certain Shrimp from Viet Nam.
WTO, Accession of Vietnam - Report of the
Working Party on the Accession of Viet Nam,
WT/ACC/VNM/48, October 27, 2006.

Volume 05 Issue 08-2023

e 3
T

i

THE USA
rI [T al -1I

Publisher: The USA Journals

62


https://doi.org/10.37547/tajpslc/Volume05Issue03-01
https://scholar.google.co.in/scholar?q=PROTECTION%20OF%20HUMAN%20HONOUR%20AND%20DIGNITY%20IN%20SOCIAL%20NETWORKS:%20PROBLEMS%20AND%20POSSIBLE%20SOLUTIONS
https://www.mendeley.com/search/?page=1&query=ENSURING%20CITIZENS’%20ACCESS%20TO%20THE%20BUDGET%20AS%20AN%20EFFICIENT%20MEANS%20OF%20COMMUNICATION%20WITH%20THE%20STATE

